United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR APPELLANTS ANDJOINT APPENDIX 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,518 


ANTHONY THOMAS, et al., 


Appellants, 
“97 


CENTRAL LINEN COMPANY, 
a corporation, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Ee ee eee 


~~ 


_ JOHN J. SPRIGGS, JR. 


1118 - 14th Street, N. W. 
Washington, D. C. 


Attorney for Appellants 


ROBERT 1. THIEL ; 
: ~ Printer ie i nes 
aS en . 


- - 
SRE bel Laur © ut J ~ : 
Se Ne i AN Oe a eek ie Mena e det MBE oid 
Ph nt LPR Lee. Sal eh ee nay eT eRe SH.) a i 
f se edd we GS al 4 ihiy ae Sieh ~ oath weer ~ 





(i) 


STAT EMENT OF QUESTIONS PRESENTED 


1. Is it error for a Court to grant a Summary Judgment if the 
complaint and the answer thereto raise genuine issues of fact? 


2. Is it error for a Court to grant a Summary Judgment where 
the complaint, the answer thereto, the affidavits and stipulated evidence 
entered on the case would require the Court to determine whether the 
selection of a physician was negligent and whether an injury was causally 
connected with employment and whether the injury was aggravated by 
failure of employer to obtain prompt and proper medical attention, and 


whether the physician selected by the employer was incompetent? 


3. Can the Longshoreman's and Harbor Workers" Act provisions 
of an exclusive remedy be invoked as a defense to an action against an 
employer who fired his employee after the injury; failed to provide proper 
medical attention and thereby aggravated the injury, or for an injury not 
received in the course of his employment and which was not related to 
his former employment? 


4, Whether an employer is chargeable with negligence in select- 
ing a physician and surgeon to furnish medical attention to an injured 
employee as required under the Workmen's Compensation Act? 


5. Whether an employer is liable for aggravated condition of 
employee's injury and additional pain suffered by the employee because 
of the failure to provide prompt and proper medical treatment? 


6. Whether an ex-employer is liable for the malpractice of a 
physician and surgeon selected by him to operate upon his ex-employee 
for an infection which was not contracted by the employee while he was 
employed? 


7. Whether a wife has a cause of action against her husband's ex- 
employer for loss of consortium caused by the negligence of a physician 
and surgeon selected by the employer to operate upon the husband for an 
infection that was not contracted during his employment but did render. 
the husband impotent? 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES INVOLVED Mee ei? |e 
STATEMENT OF POINTS RELIED UPON 
SUMMARY OF ARGUMENT 


ARGUMENT ° e e dl . . e o e = e 


I, The Appellant's Pleadings Together With The Answer Of 
_ Appellee And The Record From The Workmen's Compensa- 
tion Commission And The Inference To Be Drawn There- 
from Present Genuine Questions Of Fact To Be Determined 
By A Jury And It Is Error For The Court To Determine 
Questions Of Fact On A Motion For Summary Judgment 


An Employer Is Liable To His Employee For Damages 
Caused By Discharge And Agpravated Condition And 
Additional Pain Suffered Because Of His Deliberate And 
Wilful Failure To Provide Prompt And Proper Medical 
LICSEIDONU ie elo mohe Molt cial" Sols Hie a iifelal,, ie), Se 


Liability Of An Employer For Aggravated Condition And 
Additional Pain Of An Injury, Even If It Was Received In 
The Course Of Employment, Because Of His Deliberate 
And Wilful Failure To Furnish Prompt And Proper Medical 
Aid, Is Not A Liability Covered By The Workmen's 
Compensation Act oi Mkelin deette) woh helt se! ),i dere) be 


An Employer Is Liable In Damages When It Is Shown That 

He Has Been Guilty Of Intentional Misconduct Which 

Causes Loss Of Monetary Compensation Due Him Under 

The Workmen's Compensation Act rota Welt, that siet se 


An Ex-Employer Is Liable For His Negligence In Selecting 

A Physician To Treat An Ex-Employee For An Injury 
Contracted In The Course Of Employment And For The 
Malpractice Of The Physician Selected . . . . . 


An Injured Wife May Maintain An Action For Loss Of 

Services, Support And Companionship And Consortium Of 

Her Husband Due To Negligent Injury To Her Husband, And 
Section 905 Of The Longshoremen's And Harbor Workers’ 

Act Does Not Preclude The Action If It Can Be Shown That 

The Injury Complained Of, Though It Did Not Relate To, 

Nor Was It Received In The Course Of Employment, But It 

Was Probable Result Of Her Husband's Ex-Employer's 

Deliberate Firing Him From His Job Coupled With Other 
Deliberate Acts Committed By Him, In Attempts To Avoid 
Responsibility For The Original Injury, Or To Secure 
Compensation Therefore Where His Acts Substantially | 
Aggravated The Injury Complained Of ohh totie eta pel Lice thse 


An Injured Wife May Maintain An Action For Loss Of 
Consortium Due To Negligent Injury To Her Husband And 
Section 905 Of The Longshoremen's And Harbor Workers" 
Act Does Not Cut Off That Right In The Absence Of A 
Compensable Injury na oat OS ra A NR OA 


CONCLUSION 
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ES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an action instituted in the United States District Court for 
the District of Columbia in which the appellants, Anthony Thomas and 
Irene C. Thomas his wife, seek to recover damages for negligence of 
the appellee, his former employer, in selecting a physician and surgeon 
to treat Anthony Thomas for a hernia condition contracted while in the 
course of his employment with the appellee. It was alleged that the 
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injury was aggravated by reason of the appellee's wrongful discharge 

of the appellant and his subsequent non-compliance with the Workmen's 
Compensation statute. Appellant Irene Thomas joined with her husband 
and seeks to recover damages for loss of consortium. After filing an 
answer appellee moved for Summary Judgment and it was granted. 
Appellants now appeal from that judgment. Jurisdiction of this Court is 
founded upon Title 28, Section 1291 of the United States Code. 


STATEMENT OF THE CASE 


The appellant Anthony Thomas, was injured in the course of his 
employment on July 5, 1955, when he lifted a heavy laundry bundle. The 
injury consisted of a right direct inguinal hernia. (J. A. 11). He imme- 
diately reported to the Union Market Workmen's Compensation Clinic 
and then notified his employer, the appellee herein. Appellee, upon 
learning of the incident, fired the appellant and later denied that Thomas 
was injured in the course of his employment (J. A. 19, line 8(d)). This 
report caused a delay of seven weeks during which time Thomas was 
denied medical attention. Moreover, he lost seven weeks' pay anda 


week's vacation pay he had earned in the past (J. A. 2). 


Upon learning of the erroneous report filed by the appellee ,Thomas 
demanded a hearing before the commission (J. A. 22). The hearing was 
granted and Thomas prevailed at the hearing and the appellee accepted 
the recommendation of the commission and accepted responsibility to 
have performed an operation to correct the hernia, and to secure to 
Thomas workmen's compensation for the period during the operation 
(J. A. 16-17). 


On August 29, 1955, though he was no longer employed by the 
appellee, Thomas entered the Emergency Hospital where he was 
operated upon for the hernia condition on August 30, 1955 (J. A. 16). 


The operation was performed by the physician selected by the appellee 
(J. A. 15, line 8). Because of the lowered resistance of the appellant 
or by reason of the negligence of the physician and the seven weeks' 
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delay, Thomas, after the operation, contracted an infection. However, 


the hernia condition was corrected by the operation. 


From the infection contracted after the operation and before re- 
covery, Thomas continuously drained pus from the pole of the incision 
(J. A. 14, line 12); this condition continued and grew gradually worse 
until finally it became so serious that another operation became a 
necessity (J.A. 13, line 12). | 


Appellant, though no longer employed by the appellee, reentered 
the hospital and another operation was performed to cure the infection 
on April 6, 1956. The second operation was performed by the physician 
selected by the employer, and was performed in a negligent manner by 
the physician and resulted in rendering Thomas completely impotent. 
Furthermore, it did not cure the infection and Thomas continued to 
drain pus at the incision til] several months after this suit was filed. 


During this time appellant had obtained employment with another 
concern where he had been ordered to return to work after both opera- 
tions. Appellant Irene Thomas, his wife, has been deprived of consortium 
from the date of the second operation which rendered her husband im- 
potent. For the impotency neither of the appellants is able to obtain any 
form of relief from the Workmen's Compensation Commission because 
he is not disabled as defined by the Workmen's Compensation Law. 

33 U.S.C., Sections 902(10). 7 : 


STATUTES INVOLVED 


1. Title 33, U.S, Code, Sections 901, et seq. 
2. The Fifth Amendment : 
3. The Seventh Amendment 


1 : 
Impotency and nervous strain does not affect the appellant's work or his 
ability to work at any occupation. However, the sex drive, though recog- 
nized by all experts, as one of the basic and fundamental natural rights of man, 
is not compensable under the Workmen's Compensation Act. 





4 
STATEMENT OF POINTS RELIED UPON 


1. The appellant's pleadings together with the answer of the 
appellee and the record of the Workmen's Compensation Commission 
present genuine issues of fact to be determined by a jury and it is 
error for the Court to determine questions of fact in a motion for 


Summary Judgment. 


2. An employer is liable to his employee for damages caused by 
discharge, an aggravated condition and additional pain suffered because 
of his deliberate and wilful failure to provide prompt and proper medi- 
cal treatment. 

3. Liability of an employer for aggravated condition and addi- 
tional pain of an injury, even if it was received in the course of employ- 
ment, because of his deliberate and wilful failure to furnish prompt and 
proper medical aid, is not a liability covered by the Workmen's Com- 
pensation Act. 


4. An employer is liable in damages when it is shown that he 
has been guilty of intentional misconduct which causes loss of monetary 
compensation due him under the Workmen's Compensation Act. 
(33 U.S.C. Sec. 904) 


5. An ex-employer is liable for his negligence in selecting a 
physician to treat an ex-employee for an injury contracted in the course 
of employment and for the malpractice of the physician selected. 


6. An injured wife may maintain an action for loss of services, 
support, companionship and consortium of her husband due to negligent 
injury to her husband, and sec. 905 of the Longshoremen's and Harbor 
Workers' Act does not preclude the action if it can be shown that the 
injury complained of, though it did not relate to, nor was it received in 
the course of employment, was the probable result of her hus- 
band's ex-employer's deliberate firing him from his job, coupled with 


other deliberate acts committed by him, in attempts to avoid respon- 


sibility for the original injury, or to secure compensation therefor 
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where his acts substantially aggravated the injury and the injured em- 


ployee's condition was the proximate cause of the injury complained of. 


7. An injured wife may maintain an action for loss of consortium 
due to negligent injury to her husband and section 905 of the Longshore- 
men's and Harbor Workers' Compensation Act (33 U.S.C., Sec. 905) 
does not cut off that right in the absence of a compensable injury. 


SUMMARY OF ARGUMENT : 

The court erred in granting appellee's motion for a Summary 
Judgment inasmuch as it required a finding on genuine issues of fact 
adversely to the appellants who were entitled to a jury trial to deter- 
mine all questions of fact. | 


The appellants’ pleadings, together with appellee's answer and 


the record from the Workmen's Compensation Clinic and the inferences 
to be drawn therefrom, present genuine issues of fact as to whether 
appellant was wrongfully discharged; whether appellee turned in a 

false report to the Workmen's Compensation Commission; whether the 
delay caused by the controversion of the claim constituted negligence 
and whether the hernia condition was aggravated thereby,and whether 
the aggravation caused infection to develop,and whether the appellee 
was negligent in selecting a physician,and whether the physician selected 
was guilty of malpractice in the operation,and whether the appellant's 
second operation which rendered him impotent was a compensable 
injury, or was it an injury contracted in the course of his employment; 
and whether his wife's action for loss of consortium, which was caused 
from her husband's impotency resulting from the second operation per- 
formed to cure an infection which was contracted after the husband had 
been fired and while he was no longer in the employee of the appellee. 


Appellee could not by his wilful, deliberate and wanton conduct 
aggravate an injury to his employee and thereafter claim that the 
injury caused from the aggravated condition was accidental within the 
meaning of the Workmen's Compensation Act. | 
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The appellant wife may maintain an action for loss of consortium 
against her husband's ex-employer for injuries he sustained which were 
not related to his former employment but which were caused by the 
negligence of the ex-employer and that action may not be cut off by the 
exclusive remedy defense claimed by an employer under the Workmen's 


Compensation Act. 


ARGUMENT 
I 


THE APPELLANT'S PLEADINGS, TOGETHER WITH 
THE ANSWER OF APPELLEE AND THE RECORD OF 
THE WORKMEN'S COMPENSATION COMMISSION AND 
THE INFERENCES THEREFROM, PRESENT GENUINE 
QUESTIONS OF FACT TO BE DETERMINED BY A 
JURY AND IT IS ERROR FOR THE COURT TO DETER- 
MINE QUESTIONS OF FACT ON A MOTION FOR 
SUMMARY JUDGMENT. 


The appellants averred in their complaint that the appellee 
negligently 
(a) failed to furnish appellant with a safe place 
to work, 
failed to furnish adequate working appliances, 
(c) failed to provide adequate help by co-employees 
and that appellant Anthony Thomas was injured 
because of that failure. 
The appellants further averred that the appellee, after the injury, 
failed to provide a helper; wrongfully fired appellant, was negligent 
in selecting a physician and surgeon to treat appellant and that the 
appellant's injuries were aggravated by the wrongful discharge and sub- 
sequent delay in furnishing prompt and proper medical care and that the 
wife had a separate cause of action for loss of consortium because of 
appellee's negligence and the negligence of the physician and surgeon 
selected by the appellee rendered her husband completely impotent. 


The appellees filed an answer in which he denied the wrongful 
discharge of appellant or that he turned in a false report to the Work- 


men's Compensation Commission or caused appellant to lose wages or 
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that he was negligent in selecting a physician and surgeon to treat appel- 
lant, or that the physician selected operated upon appellant in a negligent 
or careless manner or that an infection developed; and denied that this 
caused a second operation to be performed, or that the second operation 
was negligently performed by the physician or that the appellant was 
rendered impotent as a result of negligence. Appellee further denied 
negligence as to the wife (J. A. 4). Appellee then set forth affirmative 
defenses alleging that appellant was contributorily negligent and that 
this contributory negligence was imputed to the wife (J.A. 5). The 
fourth defense alleged appellant was injured in the course of his employ-™* 
ment; that he had accepted Workmen's Compensation benefits and 
therefore the husband's action is barred by the Workmen's Compensa- 
tion Act and the wife's action was likewise barred because her action 
for loss of consortium was based upon an injury compensable under 

said Act. (J. A. 5) : 


The first question for decision by this Court is whether under the 
averments in the complaint, the answer, the surrounding circumstances 
and conduct of the appellee,the lower courtas a matter of law cofild enter a 
Summary Judgment in favor of the appellee or whether the issues 
raised herein are such as to be passed on by a jury as guaranteed by the 
Seventh Amendment to the U. S. Constitution. The appellants contend 
that under the facts and circumstances in this case they were entitled 
to have a jury pass on those issues. : 


Appellants have conceded that the husband, Anthony Thomas, 
accepted some Workmen's Compensation Benefits for short periods 
during two operations. That he was paid for 8 weeks during the first 
operation and three weeks during the second operation (J. A. 12, line 34). 
Appellants, however, submit that the following circumstances and con- 
duct of appellees present questions of fact on which it was improper to 
rule without a jury. | 


(A) Appellant, Anthony Thomas, was ruptured on July 5, 1955. 
He was fired by appellee July 9, 1955. The reason why he was not 
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operated upon before August 30, 1955, fifty-six days later, was because 
the appellee falsely reported to the Workmen's Compensation Commis- 
sion that appellant was not injured in the course of his employment 

(J. A. 20-21). Thus, on the face of the record, there was a delay of 
fifty-six days from the date of the injury until he was properly treated 
for his hernia condition (J. A. 16, line 12). We submit that this presents 
questions of fact for the jury to determine whether this delay aggravated 
the condition and whether, as a result of the delay, appellant was more 
subject to infection. National Biscuit Co. v. Litzky, 22 F. 2d 939, 56 
A.L.R. 853; McCall v. Scherer, 315 P. 2d 807. 


(B) Appellant further submits there is a possibility that the 
infection resulting from the first operation was not an injury obtained 


in the course of employment (McCall v. Scherer, 315 P. 2d 807), and 


that the second operation, performed to cure the infection (the hernia 
was corrected by the first operation), was not performed in the course 
of employment and the injury to the wife, i.e., loss of consortium 
because of impotency, was not an injury arising from the course of 
employment. Moreover, it was not treated as such by the Workmen's 
Compensation Commission and, since it was not compensable under the 
act, it could not be said, as a matter of law, to arise in the course of 
employment. 


Appellant further submits that whether appellee was negligent in 
selecting a physician and surgeon to treat appellant and whether the 
physician selected was negligent in the operations and whether the 
negligence was the proximate cause of the impotency and whether the 
impotency was an injury arising out of employment, are all questions 
of fact to which the appellant, under the Seventh Amendment to the 
Constitution, is entitled to have determined by a jury. Since questions 
of fact cannot be determined in a motion for Summary Judgment, we 
submit that the court erred in granting the appellee a Summary Judg- 
ment. 
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AN EMPLOYER IS LIABLE TO HIS EX-EMPLOYEE 
FOR DAMAGES CAUSED BY DISCHARGE AND 
AGGRAVATED CONDITION AND ADDITIONAL PAIN 
SUFFERED BECAUSE OF HIS DELIBERATE AND 
WILFUL FAILURE TO PROVIDE PROMPT AND 
PROPER MEDICAL TREATMENT. | 


Ordinarily, a plaintiff may not maintain an action for personal 


injuries in the District of Columbia against his employer if the injuries 
are received in the course of employment and the employer is covered 
by the Workmen's Compensation Act. (33 U.S.C., Sections 901, et seq.). 
However, like all general rules of law, there are exceptions. For 
example, Title 33, Sec. 905, U.S.C. expressly provides that if the em- 
ployer fails to secure payment of compensation as required by the 
statute, the injured employee may elect to sue for damages. Appellants 
contend that there are other exceptions that are implied. 


The theory underlying Workmen's Compensation Acts has never 
been better stated than a statement attributed to Lloyd George, "the 
cost of the product should bear the blood of the workmen." The accident 
losses of modern industry are to be treated as a cost of production, like 
the breakage of machinery. The financial burden is aided and controlled 
by a system of compulsory liability insurance, which equalizes the 
burden over the entire industry. Workmen's Compensation is a form of 
strict liability. The employer is charged with the injury arising out of 
the course of his business, without regard to any question of negligence. 
If an injury to an employee is found to be covered by a Workmen's Com- 
pensation Act, it is uniformly held that the statutory compensation is 
the sole remedy, and that any recovery at the common law is barred. 

It is recognized that the remedy is in the nature of a compromise, a 
balancing of the equities in which the workman is assured that he will 
be paid a limited compensation in return for an extended liability of an 
employer. Most statutes are limited to injuries arising out of the 
course of employment. This implies that it may still be found that 
damage caused by the negligence of the employer lies outside the scope 
of his restriction. National Biscuit Co. v. Litzky, 22 F. 2d, 939; 56 
A.L.R. 853. | 
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In any event, it would seem logical to assume that the balancing 
of the equities would be a two-way street. The employer may not 
deliberately, by his acts, deprive the employee of the benefits of the 
Workmen's Compensation statute and then later, when found to be with- 


in the scope of the statute, claim the benefits to the employee did not 
accrue until the time of the finding. Rumbolo v. Erb, 20 A. 2d 54. 


Appellant submits that under these circumstances the employer 
may be held liable for his deliberate attempts to avoid the statute, or 
his negligent conformance to the provisions of the statute, if his 
deliberate acts or his negligent conformance with the statute resulted 
in unnecessary delay in securing compensation to the employee, or in 
delay in securing medical aid to the employee, and this delay was the 
proximate cause of an injured condition becoming aggravated, thereby 
causing additional pain and suffering and actual loss of monetary com- 
pensation to the injured employee and his family. That would conform 
to the necessary implications of the Workmen's Compensation Act and 
to the general common law theory of negligence which has always held 
that when one party injures another party by an affirmative act or by 
an omission to act when there is a duty to act, he is answerable for the 
damage caused thereby. Le Pochat, et al. v. Pendleton, 63 N.Y.S, 2d 312. 


For an omission to act there is ordinarily no liability unless there 
is some definite relation between the parties which can be regarded, as 
here, with imposing a duty to act, or at least, not deliberately block the 
benefits conferred. Moreover, in some instances, the law implies a 
duty to act. In Layne v. Chicago & Alton R. Co., 157 S.W. 830, 175 Mo. 
App. 34, a common carrier was under a duty to act and take reasonable 
steps to aid a passenger'in peril. In Anderson v. Atkinson T. & S. F. 
Ry. Co., 333 U.S. 821, 92 L.Ed. 1108, an employer was under a duty to 
take reasonable steps to aid an employee who had been injured in the 
course of his employment. 


In other fields of employment, similar to the act in question, it 
has universally been held that on American ships it was the duty of the 
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master to provide prompt medical treatment and attendance for seamen 
falling ill or suffering injury in the service of the ship. See The Iroquois, 
194 U.S. 241. In the case of The Governor, 230 Fed. 857, a seaman was 
injured by falling astride a pipe in the engine room and sustained a 
rupture and injury to his rectum. The ship, immediately after the acci- 
dent, docked in Victoria, British Columbia. It was docked for three 
hours, but no doctor was called for the injured seaman. The ship next 
docked at Seattle, Washington, 9 hours later. For the injured employee's 
aggravated condition and additional pain suffered, the ship was held to 
be liable. The court, speaking on page 858, said: | 

"I have no doubt from the testimony that the 

injury was aggravated and rendered more diffi- 

cult of treatment by the delay ensuing from the 


time of the accident and the time libellent 
reached Seattle." 


A similar result was reached in the Van Der Duyn case, 251 Fed. 746, 


where a coal passer broke his arm and the ship's officers gave it merely 
antiseptic dressing, the ship was held liable for the aggravated condition 
and the additional pain suffered, even though the ship’ s officers honestly 

believed that the arm was not broken. 


New York State, one of the leading states in the field of Workmen's 
Compensation, in Boggs v. Standard Oil of N. Y., 180 N.Y. Supp. 560, held 
that a ship owner must furnish seamen with proper medical care, and the 
failure to observe that duty gives rise to a cause of action for damages 
resulting therefrom. : 


The facts in the appellants' case being somewhat of the same 
nature, at least in the result, we submit that the court improperly dis- 
posed of the questions so presented by Summary Judgment. 
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LIABILITY OF AN EMPLOYER FOR AGGRAVATED 
CONDITION AND ADDITIONAL PAIN OF THE 
INJURY, EVEN IF IT WAS RECEIVED IN THE 
COURSE OF EMPLOYMENT, BECAUSE OF HIS 
DELIBERATE AND WILFUL FAILURE TO FURNISH 
PROMPT AND PROPER MEDICAL AD, ISNOTA 
LIABILITY COVERED BY THE WORKMEN"S 
COMPENSATION ACT. 

This constitutes another exception to the application of the Work- 
men's Compensation statute. The Act does not apply if any element of 
the coverage formula is unsatisfied, i.e., the injury was not accidental: 
Bock v. Wong Hing, 180 Minn. 470, 231 N.W. 233; Schwartz v. Queens- 
boro Farm Products, 78 N.Y.S. 2d 863; or did not arise in the course of 
employment: National Biscuit Co. v. Litzky, 22 F. 2d 939, or did not 
involve an employee under a contract of service, Lee v. Kansas City 
P. S. Co, 137 Kan. 759, 22 P. 2d 942. These are all independent 
breaches of duty towards these appellants and do not in any way affect any 


right they may have to recover damages. 


This remedy is of utmost importance to the appellants, as well as 
to any other employee who might someday be placed in similar circum- 
stances. The importance of the rule lies in its effect as a deterrent to 
negligent compliance by employers and the importance to the employee 
in obtaining immediate, prompt and proper medical attention when it 


would do the most good. Anderson v. Atkinson T. & S. F. Ry. Co., 
33 U. S. 821. It is universally known by all practitioners that a life may 
be lost if aid is delayed even a minute. 


Appellants here contend that the appellee's positive | 
acts in seeking to avoid liability prevented appellant from obtaining 
prompt or proper medical attention. In so doing, appellee deliberately 
aggravated the injury then existing and perhaps caused others which were 
not related to the employment. Anderson v. Atkinson, T. & S. F. Ry. Co., 
333 U S. 821. To what extent the acts might have contributed towards 
appellant's impotency is indeterminable, but the probability that it did 
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contribute in some degree is certain. The Boggs v. Standard Oil of 

N. Y., 180 N.Y. Supp. 561, held in point with this case in finding that 

the liability of a master for aggravation of an injury received in an acci- 
dent, because of the failure of the master to furnish proper medical aid, 
is not a liability covered by the Workmen's Compensation Act. Thus 
the injured employee was not limited to recovery under the statute but 
could maintain another action for the aggravated injuries. The wisdom 
of the decision can readily be seen from the facts in the instant case, 
and for the same reason we submit that the court was in error in grant- 
ing the Summary Judgment. Schwartz v. Queensboro Farm Products, 

78 N.Y.S. 2d 863. 


IV 


AN EMPLOYER IS LIABLE IN DAMAGES WHEN IT 
IS SHOWN THAT HE HAS BEEN GUILTY OF 
INTENTIONAL MISCONDUCT WHICH CAUSES 
LOSS OF MONETARY COMPENSATION DUE HIM 
UNDER THE WORKMEN'S COMPENSATION ACT. 
(33 U.S.C., Sec. 904) 


The appellant, under an averment of negligence, intends to prove 
that the appellee deliberately fired him from his job after learning of 
his injury; and because of the firing and subsequent denial of liability, 
he deliberately deprived the appellant of seven weeks' pay and a week's 
vacation pay he had earned. This raises issues of fact to be submitted 
to the jury. Further, it is the contention of the appellants that the 
appellee intentionally committed misconduct towards him, and 
therefore the appellee cannot now be heard to say that the injury was 
accidental, when he himself voluntarily contributed to the end result. 
The appellant, on the question of loss of pay, did not sue the appellee 
as his employer under the compensation act, but independently, in tort 


for the damages flowing from the tort, i.e.; loss of seven weeks' pay 


and a week's vacation pay. 


We submit that the appellee should be made to compensate appel- 
lant in that amount for his wilful misconduct in depriving appellant 
by attempting to evade the payments. Indeed, even the statute, 33 U.S.C. 
Sec. 904, states that every employer shall be Hable, for and secure the 
payments to his employees. 
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V 


AN EX-EMPLOYER IS LIABLE FOR HIS NEGLIGENCE 
IN SELECTING A PHYSICIAN TO TREAT AN EX- 
EMPLOYEE FOR AN INJURY CONTRACTED IN THE 
COURSE OF EMPLOYMENT AND FOR THE MAL- 
PRACTICE OF THE PHYSICIAN SELECTED. 


Appellant contends that negligent selection of a physician and 
surgeon to treat an injured ex-employee constitutes, by implication, 
another exception to the Workmen's Compensation statute. It is ad- 
mitted that there are very few decisions to support the contention. 
However, it is the necessary implication from the provisions of 33 
U.S.C., Sec. 907, which provides as follows: 

"The employer shall furnish such medical, 
surgical and other attendance or treatment, 
nurse or hospital service, etc..." 

The section further goes on and states substantially that the 
employee cannot employ his own physician or surgeon without notice 
and without the refusal of the employer to furnish the physician or 
surgeon or medical aid. That being the provision of the statute, it 
would seem to be an unavoidable conclusion that the employee, since he 
has no say in the selection, or when or how medical aid shall be fur- 
nished, is entitled to expect prompt, adequate and proper medical aid 
from the employer. The statute says the employer shall furnish medical 
and surgical care--shall, is a word of mandatory connotations. It would 
seem to the appellants herein that, since the employee must submit his 
person to the dictates of his employer in the matter of medical atten- 
tion, then it is only reasonable to place an absolute duty upon the em- 
ployer to obtain prompt and proper medical care, and place upon the 
employer the duty of ascertaining to the satisfaction of all parties that 
the physician selected is competent and will provide adequate and 


proper medical care to the employee. Anderson v. Atkinson, T. & S. F. 


Ry. Co., 333 U. S. 823. The necessity for such a rule can be seen from 
a situation such as this. Here we have the employer in control of the 
source of medical attention to his employee, and he is also in control 
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over the medical aid itself, by reason of the fact that the physician must 
look to the employer for payment of his services. Since he is in a posi- 
tion to pay for the services the doctor renders, he is in a position to 
also dictate the amount of services which should be rendered. Such an 
advantage could well lead to an employee obtaining only the barest 
minimum of medical care for an injury. The physician could require an 
employee to return to his job before he is physically prepared. If that 
were to occur, the employee returning to work while his resistance was 
at its lower point could well contract other complications as a result of 
the injury. Accordingly, it would seem to be in the interest of public 
policy to place upon an employer covered by the Workmen's Compensa- 
tion Act, a duty to exercise the very highest degree of care in selecting 
a physician to administer medical attention to an employee. In Fernan- 
dez. v. Gantz, 113 Fed. Supp. 763, the court partially touched the ques- 
tion but held, in effect, that, in the absence of an allegation of negligence 
in the selection of a physician, the court could not hold an employer 
answerable in damages for the malpractice of the physician selected. 
The instant case does allege negligence in the selection of the physician 
and the affidavit in support of the motion for Summary Judgment merely 
raises a question of fact whether the physician selected was competent 
and whether appellee was negligent in the selection of the physician. It 
was improper to grant a Summary Judgment upon issues of fact. 
Chappell v. Johnson Lumber Co., 216 F. 24873. 


The instant case raises other questions of fact, one of which con- 
cerns the question of master and servant relationship at the time of the 
selection of the physician. This is important because the question of 
whether the compensation act bars the action is determined upon the 
relationship at the time of the accident. Liberty Mutual v. Cardillo, 

81 U.S. App. D.C. 721, 154 F. 2d 529; Lee v. Kansas City Public Service 
Co., 22 P. 2d 942. 


It is noted that in this case, even if the appellee was without 


knowledge of the physician's incompetency and malpractice at the time 
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of his selection, he certainly knew at the time of the second operation, 
and that is the operation which rendered this appellant impotent. 
Appellants submit that the question of negligence in selecting a physician 
is a question of fact, and that, since he had to submit to the medical 
attention chosen by the appellee, the infection and impotency which 
resulted at his hand implies that the physician selected by the appellee 
was not competent and therefore the appellee was in fact guilty of negli- 
gence in his selection in the absence of some evidence by him showing 
the contrary. In any event it was a proper question for a jury and 

should not have been disposed of by a Summary Judgment. 


VI 


AN INJURED WIFE MAY MAINTAIN AN ACTION FOR LOSS OF SERVICES, 
SUPPORT, COMPANIONSHIP, AND CONSORTIUM OF HER HUSBAND DUE TO 
THE NEGLIGENT INJURY TO HER HUSBAND; AND SECTION 905 OF THE 
LONGSHOREMEN'S AND HARBOR WORKERS' COMPENSATION ACT DOES NOT 
PRECLUDE THE ACTION IF IT CAN BE SHOWN THAT THE INJURY COM- 
PLAINED OF, THOUGH IT DID NOT RELATE TO, NOR WAS IT RECEIVED IN 
THE COURSE OF EMPLOYMENT, BUT IT WAS THE PROBABLE RESULT OF 
HER HUSBAND'S EX-EMPLOYER'S DELIBERATE FIRING THE EMPLOYEE, 
COUPLED WITH OTHER DELIBERATE ACTS COMMITTED BY HIM IN SEEK- 
ING TO AVOID RESPONSIBILITY FOR THE ORIGINAL INJURY, OR TO SECURE 
COMPENSATION THEREFOR, WHERE THE ACTS SUBSTANTIALLY AGGRA- 
VATED THE INJURY AND THE INJURED EMPLOYEE'S CONDITION AND WAS 
THE PROXIMATE CAUSE OF THE INJURY COMPLAINED OF. 


Appellant, Anthony Thomas, husband of appellant, Irene Thomas, 
developed a direct right inguinal hernia in the course of his employment 
with the appellee. Thomas notified his employer of his condition on the 
date of the injury. Three days later the employer fired Thomas because 
he could no longer perform his duties as formerly. Thomas then 
reported to the Compensation Board for Workmen's Compensation and 


medical attention, only to learn that a report from his former employer 


denied that he was injured in the course of his employment. 


Thomas demanded a hearing before the Compensation Board. It 
was granted on August 22, 1955. Thomas won to the extent of having 
an operation for the hernia. However, medical attention had been 
delayed for fifty-six days. During this period Thomas had lost 24 pounds; 
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his hernia was aggravated; he had been denied workmen's compensation 
benefits for the same period. In this weakened condition, Thomas was 
operated upon to correct the hernia condition. After the operation, the 
hernia was corrected but Thomas became infected internally at the seat 
of the operation. This condition continued for seven months and became 
so serious Thomas had to submit to a second operation. This second 
operation made Thomas completely impotent and it did not stop the 
infection. Meantime, except for short intervals during the operations, 
Thomas was working on another job for another employer. 


The foregoing circumstances raise the question of whether 
Thomas’ wife can maintain her suit for loss of consortium resulting 
from her husband's employer's negligence and deliberate acts seeking 
to avoid responsibility or whether Section 904 of Title 33, United States 
Code, cuts off that right. The essential statutory provision which might 


be construed to prevent appellant's claim for loss of consortium reads: 


"The liability of an employer prescribed in Sec- 

tion 904 of this chapter shall be exclusive and in 

place of all other liability of such employer to the 

employee, his legal representative, husband or 

wife, parents, dependents, next of kin, and anyone 

otherwise entitled to recover damages from such 

employer .. On account of such injury or death." 

(Underlining supplied 

This court in Smither & Co. v. Coles, 242 F. 2d 220, construed 

this section to mean that the purpose of the Longshoremen's and Harbor 
Workers' Compensation Act as stated above was to make it clear that 
the right to compensation benefits under the act is exclusive and in place 
of all other legal liability of the employer and, therefore, the wife's 
right to an independent action was cut off by the act. The Court over- 
ruled Hitaffer v. Argonne Co., 87 App. D. C. 57, 183 F. 2d 811, as to 
the interpretation of section 905 of the act. Having so overruled the 
Hitaffer case as to that section, the Court was content and declined to 
decide whether the right of one spouse to recover damages for loss of 


consortium is derivative or independent in nature. 
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The reasoning of the Court in the Coles case is based upon the 
concept of balancing sacrifices and gains of both parties, and that the 
Longshoremen's Act was drafted for the purpose of providing employees 
with a remedy which was quick and independent of proof of fault; and in 
providing the employers with a liability that is limited and deter- 


minative. 


This reasoning implies that employment is contractual and imposes 
duties upon employer in return for limited liability. The reasoning in 
the Coles case implies that an employer will, when an employee is 
injured on the job, give quick relief. Section 907 of the act imposes upon 
the employer a duty to furnish medical care. Medical care, to be effec- 
tive, must be prompt and adequate care. Anderson v. Atkinson, T. & 

S. F. Ry. Co., 333 U. S. 821. Section 904 of the act imposes a duty upon 
the employer to secure payment of compensation payments to his em- 
ployees who are injured on the job. This, too, to be effective, must be 
promptly obtained. An employer, upon failure to perform any of the 
duties imposed upon him, is guilty of negligence and he would become 
liable in damages for all damages directly resulting from his failure to 
perform the duty owed to the employee. 


Undoubtedly the best compensation law in the world is the most 
ancient, namely, the injured seaman's right under general maritime 
law to maintenance and care. It is independent of, and does not in any 
way affect, the right of the injured party to recover damages. It was 
held in the Iroquois case, 194 U.S. 241, that the duty to provide proper 
medical treatment and attendance for seamen falling ill or suffering 
injury in the service has been imposed upon the ship owners by all 
maritime nations. To the same effect it was held in The Governor, 
230 Fed. 857, and the Van Der Duyn Case, 251 Fed. 746. 


New York State, having compensation statutes similar to the 
District of Columbia, held in Boggs v. Standard Oil of N. Y., 180 N.Y. 


Supp. 560, that a shipowner must furnish seamen with proper medical 


care, and failure to observe that duty gives rise to a cause of action 
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for damages resulting from the failure. Moreover, the court further 
held that the master was liable for aggravation of an injury received in 
an accident because of the failure of the master to furnish proper medi- 
cal care, and that the liability was not covered by the Workmen's Com- 
pensation Act. | 


Appellants contend that all compensation statutes, to be fair to 
both parties, must operate in the same manner. Indeed, Section 905 and 
904 of the act recognizes the importance of the right to claim damages. 
Section 905 expressly provides that if the employer fails to secure pay- 
ment of compensation the employee may elect to sue for damages. 904 
makes him liable and 907 imposes a mandatory duty to secure medical 
attention. The necessity for imposing damages in this case is for its 
effect as a deterrent to negligence, and its greater value to the seriously 
injured family of an employee, by using it as a means of compelling 
employers to promptly comply with the compensation law and thus pre- 
vent aggravation of injuries, anxieties and all other ill effects of those 
instances where a family breadwinner is suddenly thrown off the pay- 
roll. To hold otherwise would undoubtedly expose a drastic defect in the 
compensation laws. It would be inequitable to allow a situation to exist 
whereby a gravely injured workman could be further injured through 
fault, wrong or negligence of the employer and then be deprived of his 
action for damages for the aggravated injury, and be allowed, instead, 
as an exclusive remedy, only that which under the compensation law 
would be recoverable from an innocent employer. | 


The appellant, Irene Thomas, submits that the appellee, being the 
employer of her husband owed her an independent duty to furnish him 
with prompt and proper and adequate medical attention, and to promptly 
secure compensation payments during the injury, and that failure to do 
so aggravated the injuries and caused her loss of consortium. For 
these actions she maintains that her action will lie, or at least, presents 


a factual situation which raises a question for the jury to determine. 


Hitaffer v. Argonne, 183 F. 2d 811. 
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vil 


AN INJURED WIFE MAY MAINTAIN AN ACTION 
FOR LOSS OF CONSORTIUM DUE TO NEGLIGENT 
INJURY TO HER HUSBAND AND SECTION 905 OF 
THE LONGSHOREMEN'S AND HARBOR WORKERS' 
COMPENSATION ACT (33 U.S.C., Sec. 905) DOES 
NOT CUT OFF THAT RIGHT IN THE ABSENCE OF 
A COMPENSABLE INJURY. 


The answer to this question depends upon how broad an interpreta- 
tion one places upon the Longshoremen's and Harbor Workers’ Compen- 
sation Act. How broad is the exclusive liability clause under the act? 
This court, in Smither &Co. v. Coles, 242 F. 2d 220, determined that 
the wife's action for loss of consortium was barred by the exclusive 


remedy clause of the act. This court, in Hitaffer v. Argonne Co., 87 


App. D. C. 57, 183 F. 2d 811, had previously held to the contrary. 
Apparently basing its action upon the premise that the wife's action was 
independent of the husband's and since the wife received no quid pro quo 
under the act in return for the barring of her consortium action, her 


action could be maintained. 


In reversing the Hitaffer case, this court did so on the basis of 
the wording of the statute and thus left intact the remainder of the 
Hitaffer case. How far then, can the Legislature go in restricting a 
person's common law actions? The Fifth Amendment to the Constitution 
says that no person shall be deprived of life, liberty or property without 
due process of law. This court, in the Hitaffer case, indicated that a 
wife's right to her husband's services, companionship and consortium 
was a property right. If this be so, is the exclusive remedy provision 
as to the wife constitutional? At its worst, it would seem that the 
restrictions imposed on the individual's right to life, liberty or property 
should be strictly construed insofar as those rights are concerned. 
Section 905 of the act reads as follows: 

"The liability of an employer prescribed in Sec- 
tion 904 of this chapter shall be exclusive and in 
place of all other liability of such employer to 


the employee, his legal representative, husband 
or wife, parents, dependents, next of kin, and 
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anyone otherwise entitled to recover damages 
from such employer. ... on account of such 


injury or death... (Emphasis supplied) : 

Thus it would appear that Congress intended that the statute as to 
its restrictions on other's rights be strictly construed. That would 
restrict the action by members of the family only to those on account of 
the injury. 33 U.S.C., Sec. 902(2) defines injury as meant by the statute: 

“the term injury means accidental injury or 

death arising out of and in the course of 

employment." ! 
It would appear then, that the wife of Thomas, in the instant case, would 
retain her action for loss of consortium if she could show that the 
damage to her husband did not come about by his original injury or that 
the injury did not arise out of and in the course of employment. National 
Biscuit Co. v. Litzky, 22 F. 2d 939. : 


It is to be noted, at this point, that the complaint of the wife is 


based largely upon the husband's impotency. The impotency did not 
come about while her husband was employed by the appellee but arose 
almost eight months after he was fired and arose out of a second opera- 
tion for the infection caused by cotton sutures left in the body during the 
first operation. The first operation was not performed while Thomas 
was employed as well. 


The original injury was a hernia and that injury was corrected by 
the first operation. This action of the wife, then, is clearly outside the 
scope of restrictions of the Workmen's Compensation Act. Moreover, 
the injury complained of is one that lies outside the scope of the deci- 
sion rendered by this court in Smithers & Co. v. Coles, 242 F. 2d 220, 
wherein this court, in distinguishing that case from the Hitaffer case, 
stated as follows on page 9 of the opinion: | 


"Absent a compensable injury to the one spouse 
there would be no claim to assert against the 


employer. In that sense certainly the rights are 
not independent of but derive from or are ON 
ACCOUNT of a compensable injury to the employee." 


(emphasis supplied) 
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This statement indicates a recognition that if an injury is not 
compensable then there would be no remedy provided under the statute. 
It would necessarily follow that any action against the employer would 
have to be outside the scope of the act itself. Section 902(10) defines 
compensable injury in the following manner: 

"disability means incapacity because of 

injury to earn the wages which the employee 

was receiving at the time of the injury in the 

same or any other employment." 
This provision makes appellants’ action non-compensable for the simple 
reason that impotency does not affect the ability to work or earn wages. 
The test of disability, say the courts, and the right to compensation is 
based upon the ability to earn on the open labor market. United Engineer- 
ing Co. v. Pillsbury, 92 F. Supp. 898, aff'd. 187 F. 2d 987, aff'd. 343 
U. S. 197. 


We have, in this case, not a compensable injury but a personal 
right existing between a husband and his wife, and it has been permanently 


injured, probably by direct act of the appellee. Hitaffer v. Argonne Co., 


183 F. 2d 811. They are now deprived of one of the most basic and 
fundamental rights of man, i.e., their natural and God-given right of 
cohabitation and their right to procreate their lineage. They are not, 
however, considered disabled under the Workmen's Compensation Act. 
But to deny the wife's action in this case would not only trample upon 
justice but would also trample upon one of the most powerful and basic 
instincts of life itself. It would tend to make unnatural man and wife 
out of appellants. Recognized psychological and psychiatric experts 
generally classify sex and self-preservation as two of the most funda- 
mental of instincts. Those drives are native to man and woman and 
need no learning. When, for any reason, such drives are retarded, it 
digs to the subconscious man. It sets up tensions which make the 
individual restless and often results in neurosis and other emotional 
explosions which lead to broken homes and broken hearts. 
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Under our judicial system we boast that we suffer no wrong with- 
out a remedy, the only exception has been based upon the sovereign 
immunity rule. But the unavoidable result of the Summary Judgment 
rendered in the lower court is to allow a wrong to exist without a 
remedy. We submit that the statute was never intended to be exclusive 
remedy in circumstances such as here shown. To hold otherwise would 
make the statute unconstitutional. The present action is predicated upon 
an injury which is not compensable under the Compensation Acts. Not 
being compensable, the appellants are entitled to seek redress by way 
of their common law remedies. Aubrey v. United States, _—‘Fed. 2d 
___; Schwartz v. Queensboro Farm Products, 78 N.Y.S. 2d. 863. 


CONCLUSION 


For the foregoing reasons and the authorities cited herein, the 
summary judgment in favor of the appellee should be reversed and 
remanded to the United States District Court for the District of Colum- 
bia with direction to proceed to a trial upon the merits. 


Respectfully submitted, 


JOHN J. SPRIGGS, JR. 


1118-14th Street, N. W. 
Washington, D. C. 


Attorney for Appellants 
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JOINT APPENDIX 


[Filed December 17, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA - 


ANTHONY THOMAS, and ) 
IRENE C. THOMAS, his wife 

1431 Holbrook Street, N.E., 
Washington, D. C. 


) 
) 
) 
Plaintiffs 

vs. ) 
CENTRAL LINEN COMPANY, 
) 

) 

) 

) 


Civil Action No. 4705-56 


a corporation, 
2149 Queens Chappel Road, N.E., 
Washington, D. C. 


Defendant. 


COMPLAINT FOR NEGLIGENCE 
First Cause of Action 

1. Plaintiff, Anthony Thomas, while employed by the defendant 
and while acting on behalf of the defendant, in the usual course of his 
employment did, on or about July 5, 1955; sustain severe injuries because 
of the negligence of the defendant or the agent of the defendant in failing 
to furnish plaintiff adequate working conditions, or a safe place in which 
to work, in that the said defendant through his agent, failed to provide 
plaintiff with adequate and sufficient protection or appliances or safe- 
guards in his work or to provide adequate help to the plaintiff in loading 
and unloading heavy linen into and from a laundry truck provided by the 
defendant for such purposes. : 

2. Asa direct result of the negligence of the defendant afore- 
said; plaintiff sustained a severe rupture accompanied by extreme pain 
in the right inguinal region. The said rupture was sustained and caused 
from heavy lifting from loading heavy laundry bundles at 505 - 11th Street, 
N. W., within the District of Columbia. 

3. Defendant thereafter wilfully, wantonly and with reckless 
disregard for the rights and welfare of the plaintiff, with full knowledge of 
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plaintiff's injuries, terminated his employment, put in a false report to 
the Workman's Compensation Commission of the District of Columbia 
which causeiplaintiff to suffer a loss of wages in the amount of $1,500.00. 

4. Thereafter, defendant negligently selected a practicing physi- 
cian to perform an operation upon the plaintiff. The said physician 
selected by the defendant, operated upon the plaintiff in a negligent and 
careless manner; the direct result of which was to cause an infection to 

2 develop internally, which resulted in a second operation, which 
was likewise performed in a negligent and careless manner, resulting in 
permanent injuries to the plaintiff, Anthony Thomas. 

5. Plaintiff, Anthony Thomas, as a direct result of the wilful, wan- 
ton, reckless and negligent acts of the defendant and his agents, has 
suffered loss of wages in the amount of $1,500.00; he has suffered and 
will continue to suffer, great physical and mental pain and anguish, he 
has been rendered impotent, he has been injured physically, his home 
life has been impaired; all to his damage in the amount of $125,000.00 

WHEREFORE, plaintiff Anthony Thomas demands judgment from 
the defendant in the amount of $1,500.00 for loss of wages and earnings 
and $123,500.00 for personal injuries and for such other and further 
relief as to this court may seem just and proper. 

Second Cause of Action 

Plaintiff Irene C. Thomas, restates and re-affirms each and 
every allegation made in paragraph one through five, incorporates the 
same herein by reference and further alleges as follows: 

6. Plaintiff, Irene C. Thomas, for many years prior to July 5, 
1955 and from thenceforth was, and is, the lawfully wedded wife of plain- 
tiff Anthony Thomas. At all times prior to July 5, 1955, plaintiff, Irene 
C. Thomas and her husband Anthony Thomas lived happily together as 
husband and wife. Plaintiff's sole occupation was as the housewife to 
her husband; she derived complete comfort, support, aid and assistance 


from her said husband with whom she engaged in customary marital 


acts with normal and usual frequency. 

7. Asa direct result of the negligence of the defendant and its 
agents herein, and the injuries sustained by her husband; plaintiff Irene 
C. Thomas was, and is now, deprived of the comfort, aid and assistance 
from her husband, which she since the date of the injuries herein, ought 
to have had and otherwise would have had, but for the negligent acts of 
the defendants and its agents. Further, plaintiff Irene C. Thomas, during 
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all of such times suffered and will continue to suffer, in addition to the 

loss and deprivation aforesaid, has suffered and will continue to suffer 

and be deprived of the enjoyment of her husband and will suffer great 

physical and mental anguish, all to her damage in the sum of $100, 000. 00. 
3 WHEREFORE, Plaintiff Irene C. Thomas demands judgment 

against the defendant in the amount of $100, 000. 00 together with such 

other and further relief as to this court may seem just and proper. 


/s/ John J. Spriggs, Jr. 
1118 - 14th St. N.W., 
Washington, D.C. 
Attorney for Plaintiffs 


Plaintiffs demand a jury trial in the above entitled cause. 
/s/ John J. Spriggs, Jr. 
Attorney for Plaintiffs 
——_. 
[Filed January 11, 1957] : 
ANSWER 
First Cause of Action 
First Defense : 
The first cause of action set forth in the complaint fails to state 
a claim upon which relief may be granted to the plaintiff, Anthony Thomas. 
Second Defense ! 
1. The defendant admits that on or about J aly 9, 1955 the plain- 
tiff, Anthony Thomas, was its employee. 


The defendant neither admits nor denies the occurrence since 


it is without sufficient knowledge or information to form a belief con- 
cerning the truth of the allegations describing said occurrence. 

The defendant denies all allegations of negligence and careless- 
ness set forth in paragraph 1 and denies each and every remaining alle- 
gation contained in said paragraph which has not been specifically answered. 

5 2. The defendant denies all allégations of negligence contained 
in paragraph 2 and neither admits nor denies each and every remaining 
allegation contained in said paragraph since it is without sufficient know- 
ledge or information to form a belief concerning the truth of said alle- 
gations. 
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3, 4. The defendant denies the allegations contained in para- 


graphs 3 and 4. 

5. The defendant neither admits nor denies the allegations in 
paragraph 5 pertaining to the injuries and damages allegedly sustained 
by plaintiff, Anthony Thomas, since it is without sufficient knowledge or 
information to form a belief concerning the truth of said allegations. 

The defendant denies each and every remaining allegation con- 
tained in paragraph 5. 

Third Defense 

The defendant avers that at the time of the alleged injury it was 
plaintiff's employer; and that plaintiff has been paid workmen's compen- 
sation as a result of a claim filed with the Bureau of Employees Com- 
pensation in the District of Columbia. 

The exclusive liability provisions of the Longshoremen's and 
Harbor Workers’ Act bar this common law action for damages against 
the defendant - employer. 

WHEREFORE, the defendant, having fully answered the first 
cause of action prays that the same be dismissed with costs against the 
plaintiff, Anthony Thomas. 

Second Cause of Action 
First Defense 

The second cause of action fails to state a claim against the 
defendant upon which relief may be granted to the plaintiff, Irene C. 
Thomas. 

6 Second Defense 

The defendant incorporates by reference its answers to para- 
graphs 1 through 5 inclusive. 

6. The defendant neither admits nor denies the allegations 
contained in paragraph 6 since it is without sufficient knowledge or in- 
formation to form a belief concerning the truth of said allegations. 

7. The defendant denies all allegations of negligence contained 
in paragraph 7 and neither admits nor denies each and every remaining 
allegation since it is without sufficient knowledge or information to form 
a belief concerning the truth of said allegations. 
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Third Defense : ; 
The defendant avers that the damages, if any, sustained by 


plaintiff, Irene C. Thomas, were caused by the sole negligence or con- 

tributory negligence of the plaintiff, Anthony Thomas, whose negligence 

or contributory negligence is imputable to plaintiff, Irene C. Thomas. 
Fourth Defense : 

The second cause of action is a suit by Irene C. Thomas for 
damages for loss of her husband's consortium. The husband, Anthony 
Thomas, was injured in the District of Columbia while in the course of 
his employment for the defendant herein. As a consequence of his in- 
juries, the husband - employee received compensation benefits. 

The exclusive liability provisions of the Longshoremen's and 
Harbor Workers’ Act bar this second cause of action for damages for 
loss of consortium based upon an injury compensible under said Act. 

7 WHEREFORE, the defendant, having fully answered the com- 
plaint herein prays that the same be dismissed with costs against the 
plaintiffs. ' MACLEAY, LYNCH and MACDONALD 

/s/ Hugh Lynch 


/s/ C. E. Channing 
Attorneys for Defendant 
1625 K Street, N. W. 
Washington, D. C. 


[Certificate of Mailing] 


[Filed March 4, 1958] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant, through counsel, and moves this 
Honorable Court to enter a summary judgment in its favor, dismissing 
the action on the ground that there is no genuine issue as to any material 
fact and that the defendant is entitled to a judgment as a matter of law. 

This motion is based upon: : 
(a) The pleadings. : ! 
(b) Affidavit of Urban J. Dowling, M.D. ("Exhibit A"). 





6 
File No. 18835-12 of Bureau of Employers Compensation; 
Anthony Thomas v. Central Linen Service Co., Inc. ; date 
of injury 7/5/55. Showing that Drs. Cafritz and Hurston 
treated Thomas for a hernia condition; that plaintiff 
applied for compensation benefits and was paid compen- 
sation for eleven weeks and four days, totaling $405. 00. 
Memorandum of Points and Authorities. 
MACLEAY, LYNCH & MACDONALD 
By /s/ Charles E. Channing 
/s/ Hugh Lynch 
Attorneys for Defendant 
[Certificate of Mailing | 


[Filed March 4, 1958] EXHIBIT "A" 
AFFIDAVIT 

I, Urban J. Dowling, being first duly sworn, depose and say: 

1. That I have been the physician-in-charge of Union Market 
Workmen's Compensation Clinic for more than seven years; 

2. That I was physician-in-charge of the Union Market Clinic 
during 1955-56 when Anthony Thomas was treated for an inguinal hernia 
condition at the clinic by Maxwell Hurston, M.D. and by Edward Cafritz, 
M.D. ; 

3. That both Dr. Hurston and Dr. Cafritz were regularly li- 
censed practicing physicians in the District of Columbia at the time they 
attended the patient, Anthony Thomas; 

4. That both doctors have at all times, before and after their 
treatment of Anthony Thomas, enjoyed excellent reputations as physicians 
practicing in the District of Columbia; 

5. That Dr. Edward Cafritz received a degree as Doctor of 
Medicine from the University of Maryland in 1918; that he received fur- 


ther surgical training in Europe, and that he has been engaged in the 
private practice of medicine since that time; that Dr. Cafritz has had 
extensive experience in the treatment of inguinal hernia conditions similar 
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to that of Anthony Thomas and that he was well qualified to treat this 


patient; 

6. That Dr. Maxwell Hurston received a degree as Doctor of 
Medicine from the University of Maryland in 1930; that thereafter he took 
further training as an intern for two years; that from 1932 through most 

16 of 1955, Dr. Hurston was associated with the Union Market 
Workmen's Compensation Clinic, frequently treating cases involving in- 
guinal hernia; that since 1955 Dr. Hurston has been practicing medicine 
at the District of Columbia General Hospital; and that Dr. Hurston was 
well qualified to treat the patient, Anthony Thomas, for a hernia condi- 
tion. 

/s/ Urban J. Dowling,M. D. 
[JURAT dated Feb. 26, 1958. ] “ae 


[Filed April 3, 1958] 
ORDER FOR SUMMARY JUDGMENT 

This cause came on to be heard upon the motion of the defendant, 
Central Linen Service, Inc. for summary judgment on the ground that 
there is no genuine issue as to any material fact and that Central Linen 
Service, Inc. is entitled to judgment as a matter of law and upon consi- 
deration of the motion for summary judgment, the points and authorities 
filed in support thereof, the opposition thereto, the pleadings, Affidavit 
of Urban J. Dowling, M.D. and File No. 18835-12 of the Bureau of Em- 
ployees Compensation and after oral argument by counsel for all parties, 
it is by the Court this 3rd day of April, 1958, 

ADJUDGED, ORDERED and DECREED; 

(1) That the motion for summary judgment be, and it is hereby 
granted; and 

(2) The Clerk is hereby directed to enter final judgment dis- 
missing the complaint filed herein against the defendant, Central Linen 


Service, Inc. /s/ ¥. Dickinson Letts 


Judge 
[Certificate Of Mailing] 





[Filed May 3, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 3rd day of May, 1958, that plaintiffs 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 3rd day of April, 
1958 in favor of Defendants against said Plaintiffs. 


/s/ John J. Spriggs, Jr. 
Attorney for 
Plaintiffs 


28 [Received June 26, 1956, D.C.C.A. | 
Investment Building 


ROBERT W. GREEN 
Washington 5, D.C. 


To: The Deputy Commissioner, Bureau of Employees’ Com- 
pensation, Washington 25, D. C. - Date: 6-25-56 
Dear Sirs: 


Re- Assured:Central Linen Service Company, Inc. 
Claimant: Anthony Thomas 
Claim No. 18835-12 37 
Pol. No. Injured: 7/5/55 


With reference to compensation claim matter as above captioned we 
enclose the original of the final report of Dr. Maxwell Hurston dated 
June 20, 1956. 

Very truly yours, 

/s/ H. G. Legg 


HGL/taj 
Encl. 





Edward A. Cafritz, M.D. 
29 Maxwell Hurston, M.D, 


UNION MARKET 
WORKMEN'S COMPENSATION CLINIC 


416 Florida Avenue, Northeast 
Washington, D. C. 


CASE RECORD 


Case No. 131029 
Insurance Co. Lond & Guar. 
Name of Employer? Central Linen Service 
Name of Injured? Thomas, Anthon Age? 45 Date of Injury? 7-5-55 LOK 
CODE: O— office. V—house visit. H—Hospital visit. N— night visit 
X—X-ray. S—opgration C—consultation. 


—= TES Stee ne ee ee 


1955 hale 23:4 S86. 6.7819 Alaa. 13! 14.15/16) BES 19120 21 29/93 24 2526 27128 28 29) 30131 20/34 
; > a a ania ieee cot on feta 
_JAN, 1956) | a a A i Sh °C ie 2s ioe EE eh 0. = 


oo eee mt on =e a 


‘ 
ese 


a a Sat eee a ee OS 


Total Cost of first aid treatment $ Diagnosis Drainage from the 
Office Visits 13 at 2.50 each lower pole of the incision over 
House Visits at each __ the rte inguinal region. 

Hospital Visits 10 at 3 each Explain in detail any special 
Night Visits at each treatment, if any, giving reasons 
Operations 1 at50.00each __ for same and of what they con- 


X-Rays at each sisted 
— NOSE 


Other Charges must be itemized and 
explained fully 
es en 
Total Expense for Medical Aid $112 50 _—_— 


Describe treatment Incision and curretage of old incision. Multiple foreign body 
removed (cotton) 

Result 

Patient refused treatment on LO ma 


Is patient capable of doing same work as before injury? Yes Yes_ If not, why? 

Patient pronounced able to resume work as of 5-1-56 RIEI Owe 

Patient discharged as cured on LORE 

Any permanent injury? Describe fully no 

Dated at UMC , this 20th day of June 1956 


/s/ Maxwell Hurston, M.D. 
/s/ Edward Cafritz, M.D. 


Attending Physicians 


If this case is not yours, please return to sender at once 


Please Make Checks Payable to 
UNION MARKET CLINIC 
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30 [Received May 11,1956, D.C.C.A. | 


Investment Building 


ROBERT W. GREEN 
Washington 5, D.C. 


To: The Deputy Commissioner, Bureau of Employees’ Compensation 
Washington 25, D. C. Date: 5/10/56 


Dear Sirs: 


Re- Assured: Central Linen Service Company, Inc. 
Claimant: Anthony Thomas 
Claim No. 18835-12 37 
Pol. No.: Inj.: 7/5/55 


With reference to compensation claim matter as above noted we submit 
herewith the original of the report of Dr. Maxwell Hurston dated May 


7, 1956. 
Very truly yours, 


/s/ H. G. Legg 
HGL /taj 
Encl. 


[Received May 11,1956, D.C.C.A. ] 


UNION MARKET WORKMEN'S COMPENSATION CLINIC 


LEAVE THIS SPACE 
London & Guarantee BLANK 


DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT sone Bee ene 
Progress Report - Office of Deputy Commissioner, Washington, D.C. 
ATTENDING PHYSICIAN'S REPORT foe | 
Name of injured person: rromas tnathony Age: 45 Sex: M W 
Present Address: 1431 Holbrook St., N.E., Washington, D.C. 


Name of employer: Central Linen Service, 2149 Queens Chapel 
Rd., N.E. 


Date of accident or first illness: 7-5-55 

Dates of treatment rendered by you: 7-8-55 

Other treatments, by whom?: None 

Nature of treatment by you?: Operation Rt. ing. hernia. 


What further treatment indicated? Same 9. Who engaged your 
service? Employer. 


Was injured person hospitalized? Yes. 
Name and address of hospital: Emergency Hosp. 
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State in patient's own words how accident occurred or occupational 


disease was caused: Pain and lump in rt. groin area and lower back 
after lifting heavy bundles. 


Give an accurate and complete description of the nature and extent 
of injury: This pt. has been seen at regular intervals by Dr. Cafritz 


at his office. His progress, since his Surgery is very Satisfactory 
and the wound is healing. He returned to work on 9-1-56. Further 
treatments are needed until entire] well. 
— ee ot entirely well. 
13. Were X-rays taken? No. 
14. What do X-rays show? 


15. Is the claimant's present disability a result of the injury above 
described? Yes. 


16. Will the injury result in (a) Permanent defect? No. 
(b) Serious facial or head disfigurement: No. 


17. Is there any history or evidence present, of pre-existing injury or 
disease, and if SO, what? No. 


18. On what date do you think the injured person will be able to re- 
Sume his usual work? 5-1-56 


19. On what date able to do any work and nature of work? 


20. Iama physician duly licensed in the State of D.C., and graduated 
in the year 1918 from Maryland Medical College. 
Dated: 5-7-56 /s/ Maxwell Hurston, M.D. 


Attending Physician 


[Received May 11, 1956] 416 Florida Ave., N. E. 


33 [Received May 2, 1956, D.C.C.A. ] 


ROBERT GREEN 
Attorney at Law, 
Continental Building, 
1511 K Street, N. W. 
Washington 5, D. C. 


DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
OFFICE OF DEPUTY COMMISSIONER LEAVE THIS saci 
WASHINGTON, D. C. aS 
NOTICE TO THE DEPUTY COMMISSIONER THAT THE PAYMENT OF 
COMPENSATION HAS BEEN STOPPED OR SUSPENDED 
Name of employer: Central Linen Service Company, Inc. 


Office address: 2149 Queens Chapel Road, N.E., Washington, D. C. 


1. 

2. 

3. Name of injured person: Anthony Thomas 

4, Present address: Street and No.: 1431 Holbrook St. , Washington, DC 
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Date of accident or first illness: July 5, 1955. Date disability 
began: August 29, 1955. 


Date compensation began: August 29, 1955. Date disability ended: 
April 30, 1956 

Date compensation ended: April 30, 1956. Days worked during 
disability period: [over] 

Date first payment: September 14,1955. Date last payment: 

May 1, 1956 

Period of actual disability: 11 weeks - 4 days. 


Average weekly wage: $70.00 multiplied by -$- divided by 52= 
average weekly wage $ multiplied by 2/3 =compensation rate, 
$35. 00. 


* %* * * 


BASIS OF COMPENSATION PAYMENTS, EXCLUDING 
MEDICAL 


a eee 


NONFATAL Amount FATAL Amount 


rere ee eres eee eee rene 


Temporary total: 11 wks. 4 $405. 00 
days 
Temporary partial " " 


Permanent total 
" partial 


Disfigurement 
TOTAL $405. 00 


12. Description of permanent injury or facial or head disfigurement: 


13. Has compensation been paid in full? Yes. If not, give reasons 
why payments have been stopped or suspended. 


Name of Insurance Carrier: London Guarantee & Accident 
Company, Ltd. 


Dated: May 1, 1956 : Signed by: H. G. Legg 
Official title: Adjuster 


34 Compensation paid from 5/29/55 to & including 10/23/55 
8 weeks at $35. 00 $280. 00 


Claimant reentered hospital 4/5/56 for further surgery 
Compensation paid from 4/6/56 to & including 4/20/56 
3 4/Tths weeks at $35. 00 125. 00 
$405. 00 


Claimant received his full pay for April 5, 1956 and reentered hospital 
after the completion of his work on that date. 
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[Received April 6, 1956, D.C.C.A. ] Progress Report 
London & Guar. 
UNION MARKET WORKMEN'S COMPENSATION CLINIC 


DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION 


ACT LEAVE THIS SPACE BLANK 
OFFICE OF DEPUTY COMMISSIONER, Ben ta 


WASHINGTON, D. C. Insurance Carrier's No, 37 
ATTENDING PHYSICIAN'S REPORT i 
Name of Injured person: Thomas, Anthony - Age 45 - Sex M W 
Present Address: 1431 Holbrook Street, N. E. , Washington, D.C. 


Name of employer: Central Linen Service, 2149 Queens Chapel 
ao Rd. N.E., Wash. D.C. 


Date of accident or first illness: 7-5-55 
Dates of treatment rendered by you: 7-8-55 
Other treatments, by whom? None 

Nature of treatment by you? Surgery Advised. 


What further treatment indicated? Same. 9. Who engaged your 
service? Employer. 


Was injured person hospitalized? Yes. Name and address of 
hospital: Emergency. 


State in patient's own words how accident occurred or occupational 


disease was caused: Pain and lump in rt. groin area and lower back 
after lifting heavy bundles. 


Give an accurate and complete description of the nature and extent 
of injury: Patient seen today 4-2-56, for the first time since 
3-15-56. There is still sero-sanginous drainage from the lower 
ole of the incision over the rt. inguinal re ion, intermittently. 
Was seen by Dr. Cafritz today and arrangements made to hospi- 
talize patient on 4-5-56 and on the mornin of 4-6-56 open this 
Subcutaneous tissue and remove an remaining foreign material 
such as non absorbed sutures, etc. He will continue working until 
4-5-56, when he enters the hospital and should be able to return 


work in approximately 10 days after the Surgery on 4-6-56. 


Were X-rays taken? No. 
What do X-rays show? 


Is the claimant's present disability a result of the injury above 
described? Yes. | 


Will the injury result in (a) Permanent defect? No. 
(b) Serious facial or head disfigurement ? No. 


Is there any history or evidence present, of pre-existing injury or 
disease, and if so, what? No. | 
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18. On what date do you think the injured person will be able to resume 
his usual work? See above. 


19. On what date able to do any work and nature of work ? 


20. Iam a physician duly licensed in the State of D.C., and graduated 
in the year 1918 from Maryland Medical College 


Dated: 4-2-56 3 /s/ Maxwell Hurston, M.D. 
| Attending Physician 
416 Florida Ave., N.E. 
| 
46 [Received March 23, 1956, D.C.C.A. ] 
UNION MARKET WORKMEN'S COMPENSATION CLINIC 
LONDON AND GUARANTY. 


DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
OFFICE OF DEPUTY COMMISSIONER 
WASHINGTON, D. C. LEAVE THIS SPACE BLANK 


Case No. 18835-12 
PROGRESS REPORT Insurance Carrier's No. 37 
: ATTENDING PHYSICIAN'S REPORT R 
Name of injured person: Thomas, Anthony - Age 44, Sec -M W 
Present Address: 1431 Holbrook St.N.E., Washington, D.C. 


Name of employer: Central Linen Service, 2149 Queens Chapel 
Road, N.E. 


Date of accident or first illness: 7-5-55 
Dates of treatment by you: 7-8-56 
Other treatments, by whom? NONE. 
Nature of treatment by you? SURGERY. 


What further treatment indicated? SAME 9. Who engaged your 
services? EMPLOYER. 


Was injured person hospitalized? Yes. Name and address of 
hospital: EMERGENCY. 


State in patient's own words how accident occurred or occupational 
disease was caused: Pain and lump in rt. groin area and lower back 
after lifting heavy bundles. 

Give an accurate and complete description of the nature and ex- 


tent of injury: Progress Report: Patient has had some drainage 
from the subcutaneous tissue at the incision in the inguinal area due 


to some residual infection in the cotton sutures material. It is im- 
proved but will need further attention and care. He has been coming 


in about an average of once each week. He will fully recover. 
Were X-rays taken? NO. 
* * * 
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15. Is the claimant's present disability a result of the injury above 
described? Yes. 


16. Will the injury result in (a) Permanent defect? No. 
(b) Serious facial or head disfigurement: No. 


17. Is there any history or evidence present, or pre- existing injury or 
disease, and if so, what? NO. . 


18. On what date do you think the injured person will be able to re- 
sume his usual work? 10-22-55. 


19. On what date able to do any work and nature of work? 


20. Iam a physician duly licensed in the State of D. C., and graduated 
in the year 1918 from Maryland Medical College. 


Dated: 2-13-56 /s/ Maxwell Hurston, M. D. 
Attending Physican 


[Received September 16,1955, D.C.C.A. ] 


UNION MARKET WORKMEN'S COMPENSATION CLINIC 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
OFFICE OF DEPUTY COMMISSIONER 


WASHINGTON, D.C. — LEAVE THIS SPACE BLANK 
Case No. 18835-12 


LONDON & GUARANTY Veo Pe 
PROGRESS REPORT : 


ATTENDING PHYSICIAN'S REPORT 
Name of injured nan Thomas, Anthony Age: 44 Sex: MW 
Present Address: 1431 Holbrook St.N.E. 


Name of employer: Central Linen Service 2149 Queens Chapel 
Road, N.E. 


Date of accident or first illness: 17-5-55 
Dates of treatment rendered by you: 7-8-55 | 
Other treatments, by whom? None. | 
Nature of treatment by you? Surgery. 


What further treatment indicated? Same. 9. Who engaged your 
services? Employer. ! 


Was injured person hospitalized? Yes. Name and address of 
hospital: Emergency,D.C. 


State in patient's own words how accident occurred or occupational 


disease was caused: Pain and lump in right groin area and lower 
back after lifting heavy bundles. 
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Give an accurate and complete description of the nature and ex- 


tent of injury: P.R. Patient entered Emergency Hospital on 
8-29-55, and was operated on Aug. 30,1955, for a right direct 


inguinal hernia. There will be an eight week disability. Should 
be able to return to work approximately 10-24-55. 


13. Were X-rays taken? No. 
x * kK * 


15. Is the claimant's present disability a result of the injury above 
described? Yes. 


16. Will the injury result in (a) Permanent defect? No. 
(b) Serious facial or head disfigurement? No. 


17. Is there any history or evidence present, of pre-existing injury or 
disease, and if so, what? No. 


18. On what date do you think the injured person will be able to resume 
his usual work? 10-24-55. 


* * * * 


20. Iam a physician duly licensed in the State of D. C., and graduated 
in the year 1930 from Maryland Medical College. 


Dated: 9-3-55 | /s/ Maxwell Hurston, M.D. 
: Attending Physician 
416 Florida Ave., N.E. 


03 August 24, 1955 18835-12 
37 


London Guarantee & Accident Co. Ltd. 
c/o R. W. Green, Esq. 

200 Investment Bldg. 

Washington, D. C. 


Re: Anthony Thomas 
vs: Central Linen Service Co. Inc. 


Date of Injury: 7/5/55 


Gentlemen: 

Supplementing the informal conference held in this office on 
August 22,1955, it is recommended that the injury be accepted as 
arising out of and in the course of the employment, that you proceed 
to furnish all necessary medical attention, in accordance with the pro- 
visions of section 7(a) of the Act, pay compensation as indicated, and 
file the appropriate forms in this office. 
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Please notify this office within 10 days as to whether the fore- 


going recommendation is accepted or rejected. | 
Very truly yours, 


R. W. Greene 
Claims Examiner 


RWG:lw 
cc: Claimant 


04 August 24, 1955 


Memorandum for the file: Case No. 18835- 12 
INFORMAL CONFERENCE | 37 


Re: Anthony Thomas | 
vs: Central Linen Service Co. Inc. 


An informal conference was held in this office on 
August 22, 1955. 

Appearances: The claimant; the carrier represented 
by Mr. Legg. i 

Issues: All questions. 


WAGES: $70 per week. 


INJURY: The claimant alleges he sustained an 

injury on July 5, 1955 and as a result, 
developed a right inguinal hernia. The employer has denied any know- 
ledge of the injury. However, it is admitted that after the claimant 
had been to the Clinic, his employer gave him an suiorzatOn to de- 
liver to the Clinic. : 


MEDICAL: A medical report by Dr. Hurston, dated 
July 9, 1955, supports the causal re- 
lation. Surgery is advised. : 


RESULT OF CONFERENCE: The parties were advised that it would 

be recommended to the carrier that 
they accept the injury as arising out of and in the course of the employ- 
ment, that surgery be authorized, and that compensation be paid for 
the period of disability involved. It is understood that the claimant is 
not considered to be disabled until he enters the hospital for surgery. 
The parties indicated that they were agreeable to i foregoing recom- 
mendation. 


/s/ R. W. Greene 
Claims Examiner 
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DC-6 
UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
Federal Temporary "V" Bldg., 15th & E Sts., N. W. 
Washington 25, D. C. 


Re case of 


Anthony Thomas Case No. 18835-12 


- : 37 
= Claimant : 


Central Linen Service Co. Inc. ; NOTICE OF INFORMAL 
: Employer; CONFERENCE | 


London Guarantee & Accident Co. Ltd° 


Insurance Carrier 


To: Mr. Anthony Thomas, 1431 Holbrook Street, N. E. , Washington, 
D. Ce 


To: London Guarantee & Accident Co. Ltd., c/o R. W. Green, Esq., 
500 Investment Bldg., Washington, D. C. 


To: 

Please take notice that an informal conference will be held in the 
above-entitled case before Mr. R. W. Greene; Claim Examiner, of the 
District of Columbia Compensation District of the Bureau of Employees’ 


Compensation, in Room 1512 Federal Temporary "V" Bldg., Washington, 


D. C., on the 22nd day of August, 1955, at 11:00 o'clock a.m. of that day. 
Issue: All questions. 


You are requested to be present or represented. 


Aug. 16, 1955 [Date] 
RWG:1lw Claim Examiner 


Note: The purposes of the informal conference are (1) amicably to adjust 
disputes, wherever possible, without delay and expense to the parties, or 

(2) to narrow and clarify issues in order to simplify and expedite subsequent 
formal procedure. The conference is not a formal hearing and witnesses x 
are not to be produced. Reports, statements, and other written proof 

may be considered in the informal adjustment. The claim examiner's 
recommendation is not an order and, if it is indicated, either party may 
request a formal hearing and formal adjudication. : 





[Received August 4, 1955 19 


D. 
56 DISTRICT OF COLUMBIA WORKMEN'S COMPEN- 
SATION ACT i LEAVE THIS SPACE BLANK 
OFFICE OF DEPUTY COMMISSIONER, = eS seeeeeee = 
WASHINGTON, D. C. : r 


NOTICE TO THE DEPUTY COMMISSIONERS THAT CLAIM WILL BE 
CONTROVERTED 


: Name of Senioror: Central ie eee Co. , Inc. : 
Office address: 2149 Queens Chapel Road, N.E. , Wash. DC 
Name of injured person: Anthony Thomas | 
Present address: Street and No.: 1431 Holbrook St. NE, Wash DC 
Date of alleged accident or first illness: Unknown: 5 


Nature of alleged accident or occupational disease: "rt direct 
inguinal hernia". ) 


When was notice of injury received from employer? 7-27-55. 
This case will be controverted for the following reasons: 


* * * * | * 


(d) If controverted for any other reason, full statement thereof 
is required below: 


Claimant did not sustain an injury or eccapational disease arising 
out of or occurring in the course of his employment. 


Do you believe the controversy can be settled by conference with- 
out the necessity for sworn testimony? Yes. 


Name of Insurance Carrier: London Guarantee and Accident Co., 
Ltd. 3 
Dated: 8-2-55 Signed By: R. W. Green 
| Official Title: Adjuster 


7 lReceveo nd WARKET WORKMEN'S es CLINIC 


DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION 


‘ACT LEAVE THIS SPACE BLANK 
OFFICE OF DEPUTY COMMISSIONER Case No. 18835-12 
WASHINGTON, D. C. Insurance Carrier's No. 37 


ATTENDING PHYSICIANS REPORT 
1. * Name of injured person: Thomas’ Anthony. Age: 44 Sex: M.W. 
2. Present Address: 1431 Holbrook St. N.E., D.C. 


3. Name of employer: Central Linen Service, 2149 Queens Chapel 
Road, N. E. 
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Date of accident or first illness: 7-5-55 


Dates of treatment rendered by you: 7-8-55 
Other treatments, by whom? NONE 
Nature of treatment by you? Surg. Advised. 


What further treatment indicated? Same. 9. Who engaged your 
services? Employer. 


Was injured person hospitalized? No. 


State in patient's own words how accident occurred or occupational 
disease was caused: Pain and lump in rt. groin area and lower 
back after lifting heavy bundles. 


Give an accurate and complete description of the nature and ex- 
tent of injury: Rt. direct inguinal hernia & pain. 


13. Were X-rays taken? NO. 


x * 


15. Is the claimant's present disability a result of the injury above 
described? Yes. 


16. Will the injury result in (a) Permanent defect? No. 
(b) Serious facial or head disfigurement? No. 


17. Is there any history or evidence present, of pre-existing injury or 
disease, and if so, what? No. 


18. On what date do you think the injured person will be able to re- 
sume his usual work? No loss time. 


19. On what date able to do any work and nature of work? No loss time. 


20. Iam a physician duly licensed in the State of D.C., and graduated 
in the year 1918 from Maryland Medical College. 


Dated: July 9, 1955 /s/ Maxwell Hurston, MD. 
Attending Physician 
416 Florida Ave., N.E. 


[Received Aug. 4, 1955 - D.C.C.A. 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
OFFICE OF DEPUTY :-COMMISSIONER 


WASHINGTON; 25, (D5iCs oe 


EMPLOYER'S FIRST REPORT TO DEPUTY COMMISSIONER OF ACCI- 
DENT OR OCCUPATIONAL DISEASE Insurance Carrier's No, 37 
* 


Employer's name: Central Linen Service Company, Inc. 

Office address: 2149 Queens Chapel Road N.E., Washington, DC 
Nature of business: Linen Supply 

* * * * 
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Full name of injured person: Anthony Thomas 
Address: Street and No.: 1431 Holbrook St. N.E., Washington DC 
Sex: Male * * * Speak English? Yes 
Injured person's regular occupation: Routeman 
Was he injured in regular occupation? We do not know. 
Wages or average earnings per week? $70.00. 
Working days per week? 5 1/2. : 
Length of service in occupation: I do not know day he was injured. 
Place where injury occurred: We do not know. 
Name of foreman: * * : 


Date of accident or first illness: He never reported an accident. 
Last day worked - July 9, 1955. : 


When did you or your foreman first have knowledge of injury? * * 


Describe in full how alleged accident occurred, or how employee 
was exposed to alleged hazard: ! 


We did not know he was injured until we received a call from 


the doctor at the clinic. 
* * K 


Dated: July 27, 1955 (Signed) Ethel Pear, Vice President 


ROBERT W. GREEN 
Attorney At Law 
Investment Building 
1511 K Street, N. W. 
Washington 5, D. C. 


August 2, 1955 


The Deputy Commissioner 
Bureau of Employees' Compensation 
Washington 25, D. C. 


Re: Anthony Thomas vs. 
Central Linen Service Co., Inc. 
Date of Inj: /?/ 


Gentlemen: : 

With respect to compensation claim matter as above noted, we 
attach the following: : 

1. Form DCCA 302 - Employer's First Report - dated July 27th. 


2. Form DCCA 304 - Attending Physician's Somes dated July 
9th. 
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3. Form DCCA 307 - Notice of Controversion. 
As will be noted, the Employer's Report in this case is rather incomplete. 


The explanation is that the claimant in this case did not report the occur- 


rence of any accidental or occupational disease to the employer. 


It is suggested that it might be of assistance in a final determination 
of this matter for the Commission to set the case down for an informal 
conference. 

Very truly yours, 

/s/ R. W. Green 


enc. 
rweg/V 


CC: London Guarantee & Accident Co., Ltd. 
Policy No. US 478055 
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(i) 
QUESTIONS PRESENTED 


1. Whether the exclusive liability provisions of the Longshoremen's 
and Harbor Workers' Compensation Act bar an employee from maintaining 
a common law action for damages against his employer, where it is alleged 
that personal injuries were received in the course of employment as a 


result of the employer's negligence. 


2. Whether the exclusive liability provisions of the Longshoremen's 
_and Harbor Workers' Compensation Act bar an employee from maintaining 
_a common law action against his employer for damages allegedly caused 
_by the negligence of physicians selected by the employer to treat the em- 


| ployee for personal injuries received in the course of employment. 


3. Whether the court below was correct in granting summary judg- 


_ment for the employer where the employee avers in the Complaint that 


_his employer negligently selected a physician to treat him for injuries 

_ received in the course of employment, and the employer filed an affidavit 
_of a regularly licensed physician, based on personal knowledge, stating 
that the doctors selected by the employer were regularly licensed physi- 
cians, enjoying excellent professional reputations and having extensive 
experience in treating hernia conditions identical to that suffered by the 


_ employee and where the employee has filed no counter-affidavit. 


4. Whether an employee may maintain an action for loss of wages 
_ against his employer for terminating his employment, where there is 


| neither allegation nor proof of any contract of employment. 


5. Whether the exclusive liability provisions of the Longshoremen's 
_and Harbor Workers' Compensation Act bar the wife of an injured em- 
ployee from maintaining an action for loss of consortium against the em- 

| ployer of her husband, where the injuries to the husband arose out of (a) 
his employment or (b) the alleged negligent treatment of such injuries 

_ by physicians selected by the employer. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,518 


ANTHONY THOMAS, et al., 


Appellants, 


CENTRAL LINEN COMPANY, 
a corporation, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 
The Facts 


On July 5, 1955, Anthony Thomas suffered a right inguinal hernia 
while lifting heavy laundry bundles in the course of his ore omer for 
Central Linen Company. (J.A. 1) 


On July 8, 1955, Thomas was treated by Dr. Maxwell Hurston of 
the Union Market Workmen's Compensation who found he was suffering 
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from a hernia. This doctor advised surgery and stated patient should 
have "no loss of time", aside from that occasioned by the operation. 
(J.A, 20) 


On July 27, 1955, Central Linen Company made out its first report 
of this occurrence, showing it had no knowledge of Thomas’ injury until 
it received a call from "the doctor at the clinic’. (J.A. 20, 21). This 
first report shows that Thomas left his job on July 9, 1955, four days 
after receiving the hernia, without reporting the injury to the employer. 
(J.A. 21). 


On August 2, 1955, Central Linen's compensation carrier addressed 
a letter to the Bureau of Employees Compensation and forwarded (1) 
Employer's First Report, (2) Attending Physician's Report, and (3) 
Notice of Controversion. This letter stated that "this case is ‘rather 
incomplete, * "and requested the Commission to set the case down for an 
informal conference. (J.A. 21, 22) 


The Notice of Controversion stated that the carrier believed that 
the controversy could be settled without the necessity of sworn testimony. 
(J.A. 19) 


On August 16, 1955, the Bureau of Employees’ Compensation 
notified all parties to be present at an informal conference on August 22, 
1958. (J.A. 18) 


On August 22, 1958, an informal conference took place before R. 
W. Greene, Claims Examiner, at which time both the claimant and the 
carrier appeared. (J.A. 17) 


At that time the examiner recommended that the carrier accept 
the injury as arising out of and in the course of employment, that surgery 


be authorized, and that compensation be paid for the period of disability 


involved. This procedure was agreeable to the parties, and it was 
“understood that the claimant is not considered to be disabled until he 
enters the hospital for surgery." (J.A. 17) 
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On August 24, 1955, the Examiner addressed a letter to the carrier, 
copy to Thomas, stating as follows: 


"Gentlemen: 


Supplementing the informal conference held in 
this office on August 22, 1955, it is recommended 
that the injury be accepted as arising out of and in 
the course of the employment, that you proceed to 
furnish all necessary medical attention, in accord- 
ance with the provisions of Section 7(a) of the Act, 
pay compensation as indicated, and file the ap- 
propriate forms in this office. 


Please notify this office within 10 days as to 
whether the foregoing recommendation is accepted 
or rejected. 


Very truly yours, 


R. W. Greene 
Claims Examiner 


RWG:lw 
cc: Claimant’ (J.A. 16, 17) . 


On August 29, 1955, Thomas entered Emergency Hospital and was 
operated on August 30, 1955, for a right inguinal hernia by Dr. Hurston, 
who reported that he should be able to resume his usual work on October 
24, 1955. (J.A. 16) 


In a Progress Report dated February 13, 1956, Dr. Hurston stated 
the patient was not disabled after October 22, 1955, and added that patient 
was being treated for a residual infection in the area of the incision. 
(J.A. 14, 15) | 


On April 2, 1956, Dr. Hurston's report shows that the incision 
was Still draining and that Thomas was to be hospitalized on April 5, 
1956, for a surgical procedure. This report adds that Thomas will 
continue working until April 5, 1956, and that he should return to work 
approximately ten days after surgery. (J.A. 13) : 


On May 7, 1956, Dr. Hurston reported that, following surgery, 
Thomas’ progress was very satisfactory. (J.A. 11) _ 
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The carrier forwarded a report to the Compensation Commission 
on May 1, 1956, showing that, in addition to paying the medical expenses 
involved in the two surgical procedures, the carrier paid Thomas com- 
pensation for the disability caused by such surgery on both occasions: 

"Compensation paid from 5/29/55 to & 


including 10/23/55 
8 weeks at $35.00 . . $280.00 


Claimant reentered hospital 4/5/56 for 
further surgery 
Compensation paid from 4/6/56 to & 
including 4/20/56 
3 4/7ths weeks at $35.00 ..... 125.00 
$405.00 


Claimant received his full pay for April 5, 1956, and 
reentered hospital after the completion of his work on 
that date."" (J.A. 12) 
On June 20, 1956, Dr. Hurston reported that the patient had no per- 
manent injury and was capable of doing the same work as before his injury. 
(J.A. 9) 


The Complaint 


The Complaint herein alleges that the plaintiff, Anthony Thomas, 
suffered a right inguinal hernia while lifting heavy laundry bundles in 
the course of his employment. It is further alleged that the defendant, 
Central Linen Company, was Thomas’ employer at the time the injury 
was received. (J.A. 1) 


The Complaint then goes on to allege five separate grounds upon 


which relief is sought by the plaintiffs, Anthony Thomas and his wife, 
Irene C. Thomas. These grounds are set forth below: 


(1) Thomas was injured as a result of his employer's 
negligence in failing to provide adequate working ap- 
pliances; in failing to provide a safe place to work; and 
in failing to provide adequate help by co-employees. 
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(2) Thomas was injured as a result of the negligent 
acts (malpractice) of the physicians chosen by his 


employer. 


(3) Thomas’ employment was terminated and a false 
report put in to the Workmen's Compensation Commis- 
sion "which caused plaintiff to suffer aloss of wages 
in the amount of $1, 500.00". 


(4) Thomas was injured as a result of his employer's 
negligence in selecting the physicians who treated and 
operated on him. 


(5) The plaintiff, Irene C. Thomas, has suffered a 
loss of consortium as a result of (a) the injuries 


received by her husband in the course of his employ- 


ment and/or (b) the improper medical treatment 


received at the workmen's compensation clinic and is, 
therefore, entitled to recover damages from her 
husband's employer. 


SUMMARY OF ARGUMENT 


An employee may not maintain a common law personal injury 
action against his employer for (a) injuries received in the course of 
his employment of for (b) injuries caused by the negligence or mal- 
practice of physicians selected by the employer while treating the em- 
ployee for such injuries. 


There is no genuine issue of material fact when the bare 
allegations of the Complaint state that the employer negligently 
selected physicians to treat the employee, and the employer in 
support of a motion for summary judgment thereafter files the af- 
fidavit of a duly licensed, practicing physician who knows these treat- 
ing physicians and whostates under oath that they are regularly licensed, 
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practicing doctors, enjoying excellent professional reputations and 
having extensive experience in the treatment of hernia conditions such 


as suffered by the employee. 


No counter-affidavit was filed denying these sworn statements. 
Moreover, even if these statements had been denied by one or several 
local members of the medical profession, it would be necessary for 
appellant to show that the incompetence of these doctors was so widely 
known that the employer either knew or in the exercise of reasonable 
care should have known of their reputations. Under these circumstances, 
the entry of summary judgment was correct and the trial court's action 
should be affirmed. 


The United States Court of Appeals for the District of Columbia 
Circuit has decided that the wife may not maintain an action for loss of 
consortium against the employer for injuries received by her husband 
in the course of his employment. It is argued in Appellant's brief that 
the injuries resulting from the negligent selection of physicians were 
not received in the course of employment, and, therefore, the wife's 
loss of consortium claim is not barred by the exclusive liability pro- 
visions of the Workmen's Compensation Act for the District of Columbia. 
However, the plaintiffs have failed to raise an issue of fact as to the 
negligent selection of physicians. Accordingly, the wife's claim falls 
with the husband's. 


Appellant's claim for loss of wages in the sum of $1,500.00, 
allegedly resulting from the termination of his employment by appellee, 
was properly dismissed below, since there is no contract of employ- 
ment plead or proven. 


In addition, if the trial court was correct in entering summary 
judgment on all other issues raised below, this $1,500.00 claim must 
be dismissed as it does not exceed $3,000.00, exclusive of interest and 
costs, and is not within the jurisdiction of the United States District 
Court for the District of Columbia. 
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ARGUMENT 
I 


Appellant alleges that he was injured in the course of his employ- 


ment as a result of the negligence of his employer, Central Linen Com- 
pany. This first theory of recovery must be dismissed as a matter of 
law, since an employee may not maintain an action at common law in 

the District of Columbia against his employer for injuries received in 
the course of employment where the employer is qualified under the 
Longshoremen's and Harbor Workers' Compensation Act, the workmen's 
compensation act for the District of Columbia. Such action is barred by 
Title 33 U.S.C.A., Sec. 905 which is set forth below: 


"The liability of an employer described in section 
904 of this chapter shall be exclusive and in 
place of all other liability of such employer to 
the employee, his legal representative, husband 
or wife, parent, dependents, next-of-kin, and any- 
one otherwise entitled to recover damages from 
such employer at law or in admiralty on account 
of such injury or debt, except that if an employer 
fails to secure payment of compensation as re- 
quired by this chapter, an injured employee, or 
his legal representative in case death results 
from the injury, may elect to claim compensa- 
tion under this chapter, or to maintain an action 
at law or in admiralty for damages on account of 
such injury or debt." 


I 


The second ground upon which the employee, Thomas, seeks relief 
is the negligence or malpractice of the physicians selected by the em- 
ployer to treat Thomas for his hernia. | 


The United States District Court for the District of Columbia 
stated in 1953 in Fernandez v. Gantz, 113 F. Supp. 763: 


"J cannot reach the conclusion that the employer or 
his insurance carrier is answerable in damages 
beyond the award for compensation for the malprac- 
tice of a physician furnished in accordance with the 
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requirements of the statute in the absence of any 
negligence in the selection of such physician which 
is not here alleged." 
This case is squarely in point and bars recovery by the employee 


on this ground. 


The great weight of authority supports the Gantz case supra, and 
appellee's position herein. Any remedy appellant has against appellee 
for the malpractice of the physicians selected by appellee lies exclusive- 
ly within the provisions of the applicable workmen's compensation act. 


Sauber v. Aetna Life Ins. Co., 23 F. 2d 434 (9 Cir. 19); Brown v. 


Sinclair Refining Co., 206 P. 1042 (Okla. 19). 


Til 


However, Fernandez v. Gantz, supra, does not decide whether a 
common law action lies against the employer for negligence in the selec- 
tion of a physician. 


This brings us to the Thomas' third theory. In the fourth para- 
graph of his Complaint he alleges that the employer negligently selected 


a physician to perform an operation upon the employee. 


This claim is not supported by the record herein. The Affidavit 
of Dr. Dowling (J.A. 6, 7) disclosed that the doctors who attended and 
operated on Thomas were duly licensed, practicing physicians in the 
District of Columbia. Both doctors had been engaged in the practice of 
medicine for a long period of time. More specifically, the doctors had 
been associated with the Union Market Workmen's Compensation Clinic 
for a considerable period of time, each enjoyed an excellent professional 
reputation and each had a great deal of experience in treating hernia con- 
ditions similar to that suffered by Thomas. 


Appellant filed no counter-affidavit in the court below to support 
his contention that these physicians were incompetent and that the employer 
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knew or should have known of their incompetence. Accordingly it is 


clear that there is no genuine issue of fact on this theory of recovery. 
Dewey v. Clark, 86 U.S. App. D.C. 137, (1950).180 F. 2d 766. 


It is suggested, in addition, that the employer or the physicians 
involved delayed in providing Thomas medical attention and that this in 
some unexplained way aggravated Thomas’ hernia. 


This delay" claim is asserted for the firsttime in Appellant's brief. 
It does not appear in the Complaint and is not supported by the record. 


The record shows that the injury occurred on July 5, 1955 (J.A. 
20); that Thomas went to the Union Market Compensation Clinic on July 
8, 1955 (J.A. 20); that the employer had no knowledge of the occurrence 
until notified by the doctor that he had treated Thomas (J.A. 21); and 
that Thomas was not disabled and suffered no loss of time as a result of 
the hernia, other than the occasioned by the surgery. (J.A. 20) The 
record shows that in due course Thomas was operated on for the hernia 
on August 30, 1955, and thereafter he was cared for by the doctors at 
the Union Market Clinic. 


Therefore, the claim of delay must be dismissed on two grounds. 
It was not set forth or eee in any way below, and t the record is clear 
that there was no delay./ 


Thomas also charges that the employer “put in a false report" to 
the Bureau of Employees Compensation. It is difficult to determine just 
what it is that is characterized by the language "false report". How- 
ever, it is assumed that counsel is referring to the Notice of Contro- 
version. (J.A. 19) 


Such a Notice is the accepted procedure before the Commission 
where the employer has no personal knowledge of the facts involved 
in the claim and wishes to discuss the matter at an informal 


Regarding these claims involving the doctors, this Court may take judicial 
notice of the fact that the plaintiffs have instituted a malpractice action in the 
court below. Anthony Thomas and Irene C. Thomas v. Dr. Edward Cafritz, 


Dr. Maxwell Hurston, Dr. Urban Dowling and Central Dispensary of Emergency 
Hospital, C.A. 2208-58. : 
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conference. The Notice is obviously made on a form provided by 
the Commission. In this Notice the employer's carrier states that it 


believes the controversy can be settled without formal hearing. (J.A. 19) 


As soon as the informal hearing was held, the carrier agreed to 
accept responsibility for the injury and pay medical expenses and such 
compensation as was required under the circumstances. (J.A. 17) The 
record establishes that this disposition of the claim was acceptable to 
Thomas. (J.A. 17) 


In any event, not only is this claim of a false report inaccurate 
but it fails to state a cause of action. If any proceeding before the Com- 
mission was irregular a claim for relief properly lies with that admin- 
istrative body. 


IV 


The employee, Thomas, also seeks recovery of a loss of wages 
arising out of the termination of his employment. No contract of em- 
ployment is alleged or proved. The relationship between Thomas and 
his employer is controlled by Littell v. Evening Star Newspaper Co., 
73 U.S. App. D.C. 409 (1941), 120 F. 2d 36, where the Court followed 
the rule that, unless the parties enter into a contract for permanent 
employment, the relationship is terminable at will. In any event, the 
claim for loss of wages in the sum of $1,500.00 is not within the juris- 
diction of this court and unless Thomas' contention, that he has a tort 
action against his employer, is valid this claim must be dismissed. 


V 


The fifth and final theory upon which relief is sought is stated as 
the second cause of action in the Complaint. 
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There it is alleged that the employee's wife, Irene C. Thomas, 
has suffered a loss of consortium as a result of the injuries to her hus- 
band arising out of and in the course of his employment and in the sub- 
Sequent treatment thereof. 


This cause of action is likewise barred by the exclusive liability 
provisions of the Longshoremen's and Harbor Workers’ Compensation 
Act. Smither & Co. v. Coles, 100 U.S. App. D.C. 68 (1957), 242 F. 
220. See also Hilton v. Fifteen Hundred Massachusetts Avenue, Inc., 
decided October 23, 1958, by the United States Court of Appeals for the 
District of Columbia Circuit. 


The wife’s claimstemming from the alleged negligent selection of 
physicians falls with the husband's claim in this regard since, on the 
motion of summary judgment, neither plaintiff raised a genuine issue of 
fact relating to this claim. | 


CONCLUSION 


Appellee urges that the summary judgment dismissing the Com- 
plaint herein be affirmed. ! 


Respectfully submitted, 


CHARLES E, CHANNING, JR. 
HUGH LYNCH, JR. 
1625 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellee 


Of Counsel: 


Macleay, Lynch and Macdonald 
1625 K Street, N. W. 
Washington 6, D. C. 





